


HEADQUARTERS EIGHTH AR.IY 
: United States Army 
Office of the Staff Judge Advocate 
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Yokohama, Japan 
29 July 1948 

UNITED' STATES OF AMERICA VS RYOICHI HIGASHIGUCHI 
Review of the S taff Judge Advocate 

1. The attaohed reoord of trial of Ryoichi:Rigashiguohi, at 
Yokohama, Japan, from 31 May 1947 to'4 June 1947, by a. Military 
Commission appointed by paragraph 44, Special Orders ,No. 122, ' 

Headquarters Eighth Anay, United States Army, dated ,26 May -1947, 
having been referred to the Staff Judgd Advocate, this' review 
is submitted to the Commanding General, 


Personal Data Cc 

NAME: Ryoichi Higashiguohi 
AGE: 31 

RESIDENCE: No. 25, 1-Chome, 
Seimei-dori, Abeho^ku, Osaka 
City 

MARTIAL STATUS: Single 
RELATIVES: Mother, two sisters 
EDUCATION: 6 yrs elementary 
school, 5 yrs Imamiya Middle 
School, 3 yrs Tenri Foreign 
• Language College 
VOCATION: Customs house officer 
MILITARY CAREER: Employed by - 
. Japanese -Army as civilian in¬ 
terpreter at Notogawa>POW Camp 


DATE OF CONFINEMENT: 26 Nov 1945 
DATE OF ARRAIGNMENT: 31 May 1947 

PLACE OF TRIAL: Yokohama, Japan 
PERIOD OF TRIAL: 31 May 1947 tc 
4 June 1947 * 

DATE OF SENTENCE: 4 June-1947 
SENTENCE: CHL for twenty-five 
(25) yrs 

CLEMENCY RECOMMENDED BY 
COMMISSION: No' 


\ 

\ 


2. Synopsis of Charges, Pleas, Findings, Legal Sufficiency 
and Sentence: 

Legally 

Charge and Specifications: Pleas Findings Sustained 


Ch: Accused, at the times and places NG C 

set forth in the specifications, and 

during a time of war between the 

United States and Japan, did violate 

the Laws and Customs .of War, 

Sp 1: Between 21 February 194:5 and NG C 

21 May 1945, accused did, atWakino-- 
hama POW Camp, Kobe, Osaka Area, Hon¬ 
shu/ Japan, with others, willfully and 
unlawfully Mistreat and abuse Sgt, 

George W, Wills, an American PW, by 
beating him; by throwing water in his 
faoe while being forced to stand'at 
attention in cold weapher; and by hit¬ 
ting him in the face with empty buc¬ 
kets until he was rendered uncon¬ 
scious, 

4 

Sp 2: On or about 15 June 1945, ac- NG ( 

cused, at Notogawa POW Camp, Osaka. 

Area, Honshu, Japan, willfully and 
unlawfully, did mistreat and abuse ofte 
Scott, an American PW, by beating him 
with a bamboo stick, 

i 4 ' ' • 4 
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8p 3: At divers times between 20 NG 
July 1945 and 15 August 1945, accused 
did, at Notogawa POW Camp, willfully 
and ^unlawfully mistreat and abuse one' 
Scott, an American PV/, bjr beating him,. 

Sp 4: Between 21 May 1945 and 15 -NG 
August 1945, accused did, at the^oto- 
gawa POW Camp, with others, willfully 
and unlawfully mistreat'and abuse Staff 
Sgt. Tasker Homer Bliss, an American 
FW, by beating him with, split bamboo 
and hardened pieces of dirt. 

Sp 5: On - or about 20 July 1945; ao- -NG 
cused did, at Notogawa POW Camp, will- 
fully and unlawfully mistreat and abuSa 
Staff'Sgt, Walter. C. Ryan and one Pvt. 
Smith, American PVhs, by beating them, 

' . 4 

Sp 6: Onor about 10 August 1945, ao» NG 
cused did, at Notogawa POW Camp, will¬ 
fully and unlawfully mistreat'and abuse 
Eugene DeLong, an American FW, by beat¬ 
ing him across the eyes with a stiok. 


G No 


G 


Yes 


NG 


G 


No 


Sp 7: At divers times between 21 NG 
May 1945 and 15 August 1945, aocusod 
did, at Notogawa POW Camp, willfully 
and unlawfully mistreat and abuse 
Staff Sgt. Walter C. Ryan, an Amerioan 
PW, by beating and kicking him. 


Yes 


Sp 8: . On or about 20 July 1945; ac¬ 
cused did, at Notpgawa POW Camp,- 
with others, willfully and unlaw¬ 
fully mistreat, abuse and torture 
Pvt. Edward Hall, an American FW, 
by beating him with fists, sticks 
and bamboo poles; by confining him 
in a guardhouse for three days 
stripped of his clothes; and by 
depriving him of his food ration 
for that period. 

* / 

Sp 9: At divers'times between 21 
May 1945 and 15 August 1945, accused 
did, at Notogawa POW'Camp, willfully 
and unlawfully mistreat, tprture, * 
abuse and beat numerous Allied PWs. 


Yes. 

NG G, in part 
except the words "for three 
days" and "for that period"; 
of. the excepted words, NG. 


NG 


Yes 


3, Summary of the Evidence ; 
a. For the Prosecution: 


General Statement : The accused was employed as a 
civilian interpreter at the Walcinohama Prisoner of War Camp, Kobe, 
Osaka Area, Honshu, Japan,, from 21 February 1945 to 22 May 1945, 
and at the Nodogawa Prisoner of War Camp, Osaka Area, Honshu, 
Japan, from 21 May .1945 to. 9 September 1945 (Ex. J). The accused 
was not authorized (R.. 38, 39) or required (R. 39) to administer 
physical punishments to prisoners of war, and everytime the ac-' 
cused struck a prisoner he did.it of his own initiative (R. 38). 
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As to Speoi x'icati Cn X: ~ In April 1 


. - ^ ^~ - - - T . - --^--(45 at VVakinohama 

the accused told POYi Sgt. Willla that he would receive extra food 
ifHie wrote a poem telling how it felt to be a prisoner. When ’ 
Sgf* Wills submitted the poem the.-accused took him to the - Sergeant 
Major/s office. The Sergeant Major struck him, and the accused 
■told him that his poem offended the Japanese Army. ■ The accused' 
then took Sgt.g Wills outside and with the hssist’anco of members » 
of the guard beat him for two hours. Although it was cold they 
threw water on him and hit him in the face with the empty buckets 
until he finally became unconscious. The statement of the victim 
wa3 corroborated by other witnesses, although details varied in 
that one stated that the guards on orders of the accused hit him 
with the buckets;-arid another stated that the accused ordered the 
guards to work over the victim with rifle butts. , Sgt. Wills 1 
face and head were badly cut up,' and due to infection he was unable 
to do anything but light work for a month. It was brought out 
that the camp commander-allowed the accused to run things in his 
own way (Ex'. 2, 3,' 4, 6). ' ' 

. As to^'Specification :2 : On or about 15 June 1945, 
at Nodogawa Camp, the accused observed -some prisoners playing 
cards during a rest day. The accused prooooded to beat Scott 
with a bamboo stick for•fifteen minutes, blackening his eye and 
cutting/his face (Ex, 7, 8).- The accus'od admits slapping Scott 
with his open hand (R. 29.). 


As to Specification. 5 ; First Sergoant Coleman 
stated that around the 20th to the" 25th of July 1945' at Nodogawa, 

When one of the prisoners failed to turn in his money in accordance 
with orders the accused again beat Scott until his-head was battered 
and repeated this a few days later (Ex. 7; the reverse side of 
page 1 of .this exhibit shows that the'affiant was spoalcing of his 
own - personal knowledge). 

As to Specification 4 : Staff Sergeant Bliss stated 
(Ex. 10) that-between 20 May 1945 to 10 September 1945 at Camp 
Nodogawa the accused,, with others, beat him with split bamboo 
sticks and hardened piecos of. dirt. Eugene DeLong stated (Ex, 9) 
that the accused and others hit Sergeant Bliss with bamboo sticks. 

The accused stated that Sergeant Bliss wa3 struck one blow with 
a split bamboo stick but that a Japanese guard did it (R. 30, 31). 

As to Specification .5 : Not Guilty. 

As to Specification 6 : Staff Sergeant Ryan stated 
hhat_ on lO jAugust 1945 at hoclogawa Camp the accused kept striking - 
Eugeno Do Long with a’sharp, switch aboufcthe eyes (Ex. 11). A 
signed statement, apparently hearsay, mentions a beating of De 
Long (Ex. 7), DeLong, although, asked if ho knew anyone else who might . 
have knowledge of o^ther atrocities committed by the accused or if he 
had anything to add, made no. mention.of this incident. (Ex. 9). The 
accused admitted slapping D G Long on the 1st of August (R, 32). 

As to Specification 7 ; Staff Sergeant Ryan, who was 
at the Nodogawa Gamp from May to September, stated that "On 
numerous occasions ho (the accused) slapped and kicked me in the 
shins- while. I was standing at attention in rank3 before marching 
off to our work" -(Ex. 11). .. . 

As to Specification C : De Long (Ex'. 9). stated that 
the accused sjTd tw.O' others at -Nodogawa in .June or July discovered 
that Private Halil had njoney in his- possession. They beat Private 
Hall with .rifle butts, bamboo sticks, clubbed and kicked him. 

They, took Hall's clothes away and forced him to sleep naked in a 
damp c§ll when the temperature-varied, from fifty to sixty degrees. 

They continually.poured water.on Hall and beat him for two days. . 
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Staff Sergeant Ryan (Ex. 11) stated accused, and oivilian guards, 
beat Hall in the face for three days with bamboo poles, sticks and 
fists; that., they stripped him and put him in solitary confine*, 
ment without rations for two or three days. The aooui'*'’ admits slapping' 

Hall In frcnt of Soott but denied everything else. 

As to Specification 9 : The. accused between 31 May 
1945 and 15 nugust 1945 at Nodogawa'POW'Camp, was the ringleader - 
(Ex, 36, 37) and instigator (Ex. 23, 34, 33} and actively, partici¬ 
pated in the established practice of constantly beating Allied PVJs 
tEx. 8 , 10, 11, 12, 14, .18^ 20, 23, 23, 24, 25, 29, 35, 37).' In' 
some of these beatings the accused used bamboo poles (Ek. IS, 20, 

21) and his fists (Ex. 12, 21) and also kicked them. (Ex. 11, 12) 
in their private parts (Ex. 23). Among the numerous, prisoners 
beaten by the accused were men named Pritchard (Ex. 35), Melrose 
(Ex. 35)* and a Red Cross officer (Ex. 20). Two or three times a 
week during this period (R. 14, 17) the Allied PWs on returning to 
Nodogawa Camp from work' wb re required to do exercises including 
body presses (push ups),. When exhaustion prevented the prisoners 
from continuing these body presses the accused on numorous'occasions 
beat them (Ex. 8 , 13, 22, 25, 26, 28, 35), kicked.them (Ex. 8 , 18, 

28) In the stomach (Ex. 21, 34) and hit them with a split bamboo 
stick (Ex. 19), The accused ordered (Ex. 28) and took an active 
part in the practice of making prisoners hold pails of vatef over 
their heads for prolonged periods, and when they became weak and 
lowered the pails the accused actively participated in striking 
or kicking them (Ex. 13, 21, 34), The accused beat prisoners 
with sticks when they refused to do the goose step and when they 
were caught accepting food from neighboring Japanese children 
(Ex, 12). The accused deliberately delayed the distribution'of 
prisoners’ mail (Ex, 16) and in interpreting reversed orders, 
which resulted in the prisoners being punished (Ex;' 20). The 
accused solicited gifts for the camp cbnmander (Ex, 15, 25, 30) 
or himself (Ex. 17), end vhen they wore refused he stated that the 
prisoners would be sorry (Ex, 17, 30) J The accused admitted that 
he often visited the plaoe where the prisoners were working of 
his own initiative and received roports as to which prisoners were 
working^ satisfactorily. Ee stated that these reports were made to 
him rather than the camp conmander because'the camp conmander 
did not visit the work sites very often (R. 43), The camp conmander 
stated that it .was not necessary for the accused to be present 
during physical exercises for the purpose of interpreting the or¬ 
ders gi^en by the duty officer who conducted those exercises (R. 1.6)« 

Ife—- 

b, For the Defense : 

As to S~oocifioation 1 : The accused, having been 
warned of his rights (R. &}, testifying under oath, stated that 
when he read the poem written by Sergeant Wills he discovered 
that it insulted the ^Japanese military. The acoused took this 
■ poem to the ordnance sergeant major who oiderbd (R. 28, 41) the 
accused to bring Sergeant Wills to his office, ‘When he brought 
him there there were nine or ten people .present. Sergeant Wills 
was struck with fists by a non-commissioned officer and thereafter 
the accused explained why ho was beaten (R. 28). Tho accused then 
took the prisoner terms barracks (R. 29). At about four o’clock 
in the afternoon the accused returned from tho work place and jivas 
told that Sergeant Wills had been struck and beaten. Accu&d' 
further testified’that he never struck Sergeant Wills'(R. 29),‘and V 
he denied that the incident took place on tho Emperor’s Day (R» 40), 

The accused saw :oergeant Wills at work the noxt day (R. 41) and 
Sergeant Wills did not show outward signs of having been beaten ' 

(R. 42), 

, (p. v 4 of 9 , Higashiguchi Case $118) 
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As to Specification 2 : The accused stated that 
Scott,'Who was the supervisor of American personnel,, was slapped 
by the accused for playing cards-after Scott had previously been 
warned not to do so because it .interfered with the execution of his 
supervisory duties (ft* 29, 42). Scott was only hit with an open - 
hand and did r.-ot suffer any permanent injury. The accused further 
stated that while- at this camp he never carried a bamboo stick or 
club (ft, 30). 

' \ Aa to Specification 5 : The accused denied that any 

such incident happened' (ft. S6) and stated that in tho first part 
of August ho recommended that Scott be promoted to Allied Gamp 
Commander (ft. 42), and that Scott and accu3od, were on friendly 
tortus when Scott left the camp. . 

, i 

As to Spe c ification 4 : The accused stated that two 
guards reported tEat sHaff Sergeant Bliss was lazy, and the accused 
asked Bliss why he wasn'tWorking. Bliss told the accused ho was 
ill, and when the accused relayed this statement to tho two guards 
the head guard, Hauachi, struck. Bliss with a split bamboo stick, 
and Bliss, either trying to avoid the blow, or because of it, foil 
down on the sloping bank into water, and some of the soil or di'rt 
above him foil down and hit him in tho face. Accused furthor sta¬ 
ted that he did not touch Staff Sergeant Bliss or throw dirt at. 
him, and t’-at he was not in tho habit of throwing dirt at prisoners 
(ft. 30-31). . 

As t o s-pocification 5 : Not .Guilty. 

As to; Specification 6; The accused denied striking 
POW DeLong with a 3tick" (ft. 32) but admitted that he slapped Mm 
around 1 August-1945. POW. DeLong was a medical soldier and was 
slapped for going into a nearby Korean district despite a warning 
and order to the contrary (ft. 35). 
r- • 

FOB DoLong, although asked (Ex. 9) if he had any 
knowledge of any other atrocities committed by the accused or if 
* he had anything to add,, made no mention of this .incidont or that 
he had suffdrod any otheh mistreatment by tho accused. 

As to Specification 7 ; The accused denied that he 
over hit or kicked Staff Sergeant Ryan but admitted shoving him • 
at one time l v:hon Ryan did not t^iko cover during an air raid (R. 35). 

As to Bpocification G : That accused stated ho struck 
Private Hall in fronc oxMoo11 (ft. 31) and took Kail to the' camp 
commandant. Tho camp commandant ordered Hall to be confinod and 
issued orders that he was to. roooive the regular food and clothing. 
Accused further stated that'while lie was leaving the camp at approx¬ 
imately 5;30 PM, ho observed a British prisoner of war taking food 
to I-Iall. 

The commanding officer of the Uodogawa POW Camp 
testified that Hall was not placed in confinement pursuant to or¬ 
ders of the accused (ft. 19, 21) and that Hall was only in confine¬ 
ment, from 4 o'clock in the afternoon to C or 9 AH the following 
morning (ft. 16), This v/ithoss also testified'that he did not 
hoar of Hall being beaten and that when he’ saw him oh the next 
day he observed no marl: upon Private Hall.. He also stated that 
Private Hall received the regular food and wore the regular cloth¬ 
ing, and that the confinement was not by way of punishment but to 
facilitate the investigation of Hall's not turning the money in as 
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ePdetfed (R» 16). The prosecution attaolced this Y|3-.$S§0P* QS?adlbil w 
ity-by referring to a previous statement made* by the witness which 
was at, varianoe with the witness' testimony 1 ," However, the prose-, 
cutioh did not introduce this previous statement into evidence and 
the witness explained the contradiction on the grounds that it was 
faulty interpretation (R. 20). 

As to Specification 9 : The accused stated that he 
never• kicked or heat prisoners o Y war '(R, 44) but only slapped 
bcott, DeLong, Hall, and shoved Ryan (R,. 44), that ho never car¬ 
ried a stick dr club, and never ordered any Japanese personnel 
to beat or otherwise mistreat prisoners of war (R, 30). Ho further - 
stated that he was not in the habit of throwing"clogs of dirt^at 
prisoners of war (R. 31). The accused further stated that he did 
not delay distribution of the.mail except for* one day which was 
duo to the fact that it was necessary to record the names of the 
recipients and that Australian prisoners of war never received any 
mail during that, period’(R, 35). 'He also stated that his inter¬ 
pretation was never questioned (R. 34) and that, although he did 
ask fora gift from'the Australian prisoners of war (R, 35), he 
did it as a jolca (R, 36), and their refusal to give this gift did 
not affect Ms attitude or treatment of the prisoners of war (R. 

36), The accused stated that he never took roll call or conducted 
any period of physical exercise, but that he did stand by'at the 
request of the duty officer to act as interpreter (R. 54). 

Accused stated in general that he treated prisoners of war justly- 
and correctly (R. 38) and that there were falsehoods in the state¬ 
ments introduced by the prosecution in evidence. 

The commander of the Osaka prisoner of war district 
testified it was a common practice in the Japanoso'Army for sol¬ 
diers to bo struck (R. 26). 

4. Opinion: 


In General : There are no errors or irregularities which 
injuriously affect any substantial rights of the accused. Tlxo 
Commission was legally constituted by proper authority and had 
jurisdiction over the accused and of the offenses char-god (Case 
Docket No. 55, Murakami ot al). There is no evidence thatthe 
accused was not sane at tho timo of the commission of the alleged 
acts or at the timo of the trial. Tho accused was dofondod by 
counsel a..d cooperated in his own defense, produced witnesses'in 
his own ^ohiilf, and took tho witnoss stand in his own defense. 

Except as hereinafter noted tho findings of the Commission 
are legal and supported by sufficient evidence, 

f 

Tho prosecution's oa'so consisted solely of affidavits or 
ox p arte depositions, It is now established that such evidence 
inadmissible and forms a sufficient basis for a finding of guilt 
(Application of Yamashita, 66 S. Ct. 342,'349-350; Eairman,'The 
Law. of Martial Rule, 266, 267; Par. 5d(l), SCAP Regulations, AG 
000.5.(5 Dec 45)LS, Subject: "Eogulations Governing the Trials 
of Accused War Criminals"). 

The defense Iras filed a motion and brief asking the 
Reviewing.Authority to modify tho findings of the Commission and 
the sentence so that the accused will receive a sentence commen¬ 
surate with the degree of his guilt. Tho prosecution has indicated 
that it will not file a reply brief in this case (Major Goodman). 

This briof in general lays, stress on tho fact that the 
accused was merely an interpreter and had no authority to order 
others -to commit assault and battery on prisoners of war, and that 
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as to Specifications 1,'4, 8, and 9, if the accused participated 
in, any physical assault, the evidenoe clearly raises the inference 
that he did so under superior orders. 

The record, however, refutes these assumptions which, as 
contended by the defense, might otherwise be reasonably made* 

> The.accused admits that he was not authorized nor required to 
_administer physical punishment and that when he did so it was done 
on his own initiative. The record shows that at Wakinohama the 
accused was permitted to just about run things the way he wanted 
to. It reveals that at Nodogawa the accused customarily visited 
the work sites and actually participated in the. infliction of 
garnishment.during physical exercises although he was not required 
to be at either, place. It was customary for the guards and others 
to make reports concerning the prisoners to the accused rather than 
to the camp commander. The prosecution’s exhibits reveal that the 
accused was the ringleader and instigated and ordered many beat¬ 
ings, While evidenoe against interpreters must be closely scanned 
because prisoners might naturally hold an interpreter responsible 
for acts originating from superior'authority, the recoid herein 
discloses such an active voluntary participation in these abuses 
by the accused as to refute the implication in this case. It must 
be noted that liability for assault and battery is not necessarily 
restricted to the actual participants'but that any person who is 
present and encourages and incites it, is in law deemed to be an 
aider and abettor and liable as a principal (Section 4, Assdult 
and Battery, Criminal Law fo^om American Jurisprudence, 127), 

The defense brief also points out that many of the prose¬ 
cution’s exhibits contain general statements of alleged mistreat¬ 
ment and describe the inadequate diet and other deplorable camp 
conditions without naming the accused as specificallj’ responsible 
therefor. The defense only objected to three'of these exhibits, 
and llie Commission sustained these objections, except that they' 
permitted a general sentence to be received in evidence, to wit, 
y»No medical treatment was available." This did not affect the sub¬ 
stantial rights of • the accused, If the other evidence were deemed 
to be■inadmissible, the defect was technically waived by the de- 
ien.se’s failure to object. In any event it is not thought that 
this evidence affected the Commission’s findings as to the guilt 
of the accused, but it may have affected their judgement as to the 
severity of the sentence to be imposed. This factor has boen 
considered in making a recommendation £>r "the remission of part of 
the sentenao imposed (infra). 

As to Specification 5 : The evidence is not sufficient 
to establish the accused’s guilt beyond a reasonable doubt. The 
sole proof of this specification is the statement by First Sergeant 
Coleman that the accused "again beat CPO Scott until his head was 
battered, repeating this a fow days later". There is no statement 
by the. alleged victim. While an uncorroborated affidavit'may be ' 
sufficient to support a finding of guilty (Case Docket 84, Yanaru, 
^ se .Docket 91, To.kahashi et al), especially if it is by the 
victim, in this case it is not deemed sufficient to establish 
guilt beyond a reasonable doubt. The accused’s self-serving denial 
of the whole incident must be given weight in this instance, as 
the record discloses that the accused, although in some instances 
minimizing.or denying personal guilt, usually admits alleged 
incidents involving specific prisoners did actually occur. 

As to Soecifleatior. 6 : The evidence is npt sufficient to 
establish the accused’s guilt beyond a reasonable doubt. The only 
evidence was.a statement by Staff Sergeant Ryan which did not 
disclose or indicate that he spoke of his own personal knowledge, 
and a signed statement that was apparently, hearsay (Ex. 7). This 
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alleged incident was not mentioned by the victim, although he was 
asked^ (Sx. 9)' if he know anyone else who night have knowledge of 
any ocher atrocities committed by the accused or if he had anything 
to Add. A person would remember being struck with a sharp .switch 
about his eyes if.it did occur. 


_ n _ ^ ^ c'Ay bo noted that the Commission acquitted the accused 
of dpocification 5, which was also based on tho uncorroborated 
statement of Ryan. It is believed that the Commission relied on 
tho admission ox the accused, that he slapped the alleged victim 
with his_open hand around the first of August. This was not ' 
necessarily an admission as to the incident alleged «to have occurred 
on 10 August, and furthermore can not bo in any way stretched to 
include an admission of striking tho victim with a sharp switch 


about the eyes. 


A s to Specification 8: Tho Commission found tho accused 
of v 13 speei .l xca1 1 on except ,ior tho words "for throe days** 
and "for that period". The record is legally sufficiont to sus¬ 
tain the finding of tho Co remission oxcopt as to that portion of 
tho specification rending "by confining him in a guardhouse■for 
throe days stripped of his clothes; and by dunrivin': him of his 
food ration". 


The testimony of tho accused as corroborated by the camp 
commander, tnat the accused did not order this confinement or 
remain in the c-.mp overnight raises a reasonable doubt as to these 
matters, especially where it is not indicated that tho affiants 
v.ere speaking oi their own personal Icnowledge. incidents occurring 
during ohe night at she guardhouse can not be presumed to be with¬ 
in the usual knowledge of V :~ prisoners of war who made these 
statements, 


Rec oilmen da t ion s 


It is recommended that the Commission's finding of guilty 
of ohe .charge and of each specification, other than those excepted 
in the preceding section, be approved and affirmed, that tho 
commission's i.indmg oi guilty of that portion of Specification 8 
reeding "by confining, him m a guard house stripped of his clothos; 
and by depriving him of his food ration" bo disapproved and re¬ 
versed, and that the accused be found not guilty of Specifications 
3 and 6. 


The Commission smtonceu the accused to confinement at 
hard la.oor for twenty-five (25) years, Tho sentonce is legal, but 
when compared with sentences imposed by other war crimes com¬ 
missions for similar offenses it is considered that the sentenco 
as to this accused i3 excessive. After a careful study of the 
oifohses of which the accused is doomed to be guilty, it is ro- 


commendo'd that only so much of the sentence as provides for con- 
finement^at hard labor for a period of twelve (12) years be ap- 
proved._ except as heretofore stated, it is further recommended that 
the motion by the defense previously referred to bo denied. 


In compliance with the established policy,- owing to the 
length of time the accused has spent in confinement prior to the 
date ol sentence, it is roconneneod that fifteen and one-half (15-jj) 
months of the confinement.at hard labor imposed be remitted. 

Accused v/es confined 26 November 1945 and he was sentenced 4 June ■ 
1947. Sugamo Prison, Tokyo, Honshu, Japan is the appropriate place 
of confinement. * 
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6 , Action: 



Attached hereto is a form of action designed to carry 
into effect the above recommendations should they meet with your 
approval. 



NORMAN CARROLL 
Reviewer 

Judge Advocate Seotioh 

I concur in general. However, it should be. remarked that the 
failure of the defense to object to inadmissible evidence does not 
foreclose the reviewer from considering its admissibility. Waiver 
because of failure to object is a rara avis in War Crimes cases, 

-where the reviewing authority goes to unusual lengths to. insure that, 
a fair trial is accorded the accused. In this case no prejudice to 
the accused's rights due'to the admission of improper eviclehce' is 
diSbbvered., Inadmissible evidence is not considered against the ac¬ 
cused on review in determining the justice of a finding ©r sentence, 

~ The finding of guilty of Specification 3 should be approved. 

The unequivocal sworn statemont of an American first sergeant that 
he witnessed this beating of the victim by the accused is adequate 
proof in this case where no reason for a misstatement appears, not¬ 
withstanding that no statement from the victim was offorod in evi¬ 
dence. None was offered as to Specification 2 either, ^ore absence 
of a statement by the alleged victim that an offenso occurred does 
not necessarily minimize or negative the Incident, since the affi¬ 
davits of prisoners were often separated by the investigators secur¬ 
ing them into separate statements for each alleged war crime and 
the victim's statement may not have roachod the propor file. 

As to Specification 6 , the finding of guilty als.o should be 
approved. The positive statement undor oath of Staff Sergeant 
Ryan plU 3 the admission by the accused establish the occurrence. 
Failure by the victim to mention it when queriod indicates in this 
instance that it was a minor incident. It is accordingly so con- 
sidorod in the rocommondation for sentence. 

Tho f^cts adduced under Specifications 1, 2, 3, and 8 fall 
within tho category of those for which commissions over a long period 
of time have normally assessed a penalty of approximately 2 yoars 
for each specification. Specification:. 4 and 7 each justifies no 
more than a 1 year sentence; Specification 6 , one of but six months. 
For conviction of tho multiple abuses-under Specification 9 a sent¬ 
ence of four years is just. A total sentence of 14 years and 6 
~mon,ths therefore is recommondod. 

Proposed action to implement this recommondation is attached. 


ALLAH R. BROWNE 
Lt Colonel JAGD 
Army Judge "Advocate 

■ * 
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